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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Department of Labor (“DOL”), on October 25, 2011, released final 

regulations addressing the statutory prohibited transaction exemption in ERISA added 

by the Pension Protection Act of 2006 permitting investment advisers to (i) provide 

investment advice with plan assets; (ii) acquire, hold or sell investment pursuant to the 

provision of the investment advice; and/or (iii) receive compensation and/or fees (by 

the investment adviser and/or its affiliates) as a result of the transactions that are 

connected to the provision of investment advice to a participant in a participant-

directed individual account plan.  The effective date for the final regulation is 

December 27, 2011. 

 

 Under the final rule, such transactions qualify for the statutory prohibited transaction exemption so 

long as the investment advice is provided pursuant to an "eligible investment advice arrangement," which is 

defined to include two methods for providing investment advice.  The first method would require that the 

advisory fees be level (the "level-fee arrangement"), while the second would require that the investment 

advice be provided by a computer model (the "computer model arrangement").  An investment advice 

arrangement would be considered an eligible investment advice arrangement and qualify for the statutory 
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prohibited transaction exemption by using one of the proposed methods exclusively or by using a 

combination of both methods. 

 

 In order for an investment advice arrangement to fit within the level-fee arrangement exception, the 

following conditions must be satisfied: 

  

 (1) The investment advice must be based on generally accepted investment theories that take 

into account historic returns of different asset classes over defined periods of time. Generally accepted 

investment theories that take into account additional considerations are not precluded.  Despite suggestions 

that it do so, the DOL opted not to make any judgments as to what constitutes “generally accepted 

investment theories.” 

 

 (2) The investment advice must take into account investment management and other fees and 

expenses associated with the recommended investments. 

 

 (3) The investment adviser must request information regarding age, time horizons (e.g., life 

expectancy, retirement age), risk tolerance, current investments, other assets or sources of income and the 

investment preferences of the participant or beneficiary.  The advice provided must take into account all of 

this information, to the extent furnished. 

 

 (4) The receipt of fees or compensation cannot vary based on the investment options selected.   

 

 Although they are not discussed here, the final regulation contains specific requirements relating to 

the design and operation of the computer model for purposes of the computer model arrangement. 

 

 Regardless of the type of investment advice arrangement utilized, in order for the arrangement to 

qualify for the statutory prohibited transaction exemption, the following requirements must also be 

satisfied: 

 

 (1) The arrangement must be expressly authorized by a plan fiduciary.  If the investment advice 

relates to an IRA, the arrangement must be authorized by the IRA beneficiary.  For purposes of this rule, 

SIMPLE IRAs and simplified employee pensions ("SEPs") will be treated like IRAs.  Consequently, 

authorization must be from the beneficiary of the SIMPLE IRA or SEP, and not the employer. 

 

 (2) The fiduciary investment adviser must engage an independent auditor to audit the adviser's 

investment advice arrangements for compliance with the rules relating to the exemption.  The audit report 

must be disclosed to authorizing fiduciaries within sixty days of completion of the audit.  With regard to 

IRA beneficiaries, however, the audit report need only be made available on the investment adviser's 

website, so long as beneficiaries are provided information, along with other required disclosures, 

concerning the purpose of the report, and how and where to locate the report applicable to their account.  If 

the auditor reports a failure to comply with the regulation and the failure concerns investment arrangements 

relating to IRAs, a copy of the report must be provided to the DOL within thirty days.  No such requirement 

exists with regard to investment advice arrangements concerning employer-sponsored plans, since the plan 

fiduciary's duty to monitor will ensure that consideration is given to whether the errors are serious enough 

to warrant a further examination of the investment adviser's arrangements with the plan. 

 

 (3) The fiduciary investment adviser must provide the participants with a written disclosure 

concerning historical returns, fees, services provided and numerous other matters.  In an appendix to the 

final regulation, the DOL has provided a model disclosure document to be used to comply with this rule.  

Use of the model notice is not mandatory. 

 



 

 

3 

 (4)  The fiduciary investment adviser must provide the authorizing fiduciary with, among 

other things, written notification that it intends to comply with the statutory exemption for investment 

advice. 

 

 (5) The sale, acquisition or holding of an investment must occur solely at the direction of the 

participant/beneficiary.  The DOL has clarified that this rule is satisfied if a participant provides standing 

instructions to re-balance so long as the investment adviser has no discretion and the same asset allocation 

structure is used.  If the fiduciary investment adviser does have discretion with regard to re-balancing, the 

adviser must provide advance notice to the participant/beneficiary, allowing the participant/beneficiary at 

least 30 days to object to the investment.  However, with respect to a different asset allocation structure, the 

participant/beneficiary will have to provide affirmative direction to the investment adviser.  Additionally, 

the fiduciary investment adviser must provide the participant certain disclosures in connection with the sale, 

acquisition or holding of an investment. 

 

This exemption would also apply to extensions of credit intrinsic to the investment made pursuant 

to investment advice rendered.  Such transactions would include routine transactions necessary for the 

efficient extension and settlement of trades of securities, such as extension of short term credit in 

connection with such settlements. 

 

It is important to note that plan sponsors who prudently select and monitor investment advice 

providers will not be liable for investment advice furnished by the providers to the plan's participants and 

beneficiaries regardless of whether the statutory exemption is satisfied. 

 

Any AALU member who wishes to obtain a copy of 76 Fed. Reg. 66,136 may do so through the 

following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at 

www.aalu.org and enter the Member Portal with your last name and birth date and select Current Washington 

Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a 

reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

 

http://www.aalu.org/

